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A considerable portion of Our Notes of Cases in this number is 
devoted to points in procedure and practice in federal trial courts, and 
well deserves attention. These points are not promulgated as new or 
as departures from established rules, but for the sake of presenting 
definite object lessons of an important proposition — that in the federal 
trial courts the fight for the judge is two-thirds of the battle, if not 
all of it. When contrasted with the practice in the Virginia state 
courts, this becomes even more apparent. Thus far our courts have 
not adopted the ' ' compulsory non-suit ' ' of certain other states — the 
substantial equivalent of the direction to the jury in Patton v. Southern 
By. Co. to find for the defendant. Our nearest approach to it is the 
demurrer to evidence — a much more serious step for the defendant, 
because of his admission of the truth of his adversary's evidence, and 
his rejection of his own evidence in conflict therewith. By the federal 
practice the trial judge after weighing all the evidence decides whether 
it is sufficient to go to a jury. It was called by the Supreme Court of 
the United States in Commissioners v. Clark, 94 U. S. 278, "a pre- 
liminary question for the judge, not whether there is literally no evi- 
dence, but whether there is any upon which a jury can properly pro- 
ceed to find a verdict for the party producing it, upon whom the bur- 
den of proof is imposed." 



We recently published an article on The Bight of a Life Tenant 
in Mineral Lands (ante p. 365). More recently the Supreme Court 
of Illinois has found it necessary to pass upon the rights of the tenant 
of a determinable fee in property of the same character — a question 
presenting somewhat more difficulty because of the infrequency of its 
occurrence. In that case, the defendant held lands under a will, by 
the provisions of which he took a fee-simple provided he left issue; 
but in default of issue, the lands were to pass to the plaintiffs. The 
property was chiefly valuable for the underlying coal. The defendant 
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was forty years of age, had been married nine years, and was childless. 
He had opened mines upon the property and was engaged in working 
them, at great profit to himself, when the executory devisees filed a 
bill alleging waste and praying for an injunction, which was granted 
by the lower court. On appeal, the injunction was dissolved, and the 
principle was announced — contrary to that generally laid down by 
text-writers — that a tenant of a determinable or base fee may make 
the same use of the property as if he were seised in fee-simple absolute, 
and interference by executory devisees will not be tolerated, save 
where the waste committed or threatened is wanton. 

The case was one of first impression in Illinois, and but a single 
other American case appears to have been found in point — Mathews v. 
Hudson, 81 Ga. 120, 7 S. E. 286, 12 Am. St. Rep. 305. In that 
case executory devisees endeavored to enjoin the tenant of a deter- 
minable fee from cutting timber. The court declined to entertain 
their bill for an injunction, on the ground that the tenant of a fee, 
even though a qualified fee, is without impeachment of waste. The 
opinion, by Bleckley, C. J., does not discuss the point, but is mainly 
devoted to the question as to whether the estate were a qualified fee, 
or a life estate with contingent remainders. The estate being deter- 
mined to be a qualified fee, the opinion recites that it was conceded 
that if there were a fee of any kind, the tenant was exempt from 
liability for waste. 

The Omaha Association of Credit Men has memorialized Congress 
to enact sundry amendments to the Bankrupt Act of 1898. Section 
57g is the principal object of criticism, as to which they ask that it 
be clearly defined and that "it state in unmistakable language that 
any and all payments made in good faith and in the ordinary course 
of trade shall not be considered preferences." 

Concerning the proposed amendments the Central Law Journal says: 

" The fact that so little fault has been found with the present act furnishes 
strong evidence of the care and mature judgment of its framers. It is undoubtedly 
the most perfect bankrupt law ever devised, and we are not so certain whether 
with probably one exception, the amendments suggested would add anything to 
the perfection of this excellent piece of legislation. The one amendment of those 
suggested, which, we are quite satisfied, would add to the popularity of the bank- 
rupt law among business men, and one that is quite necessary to its fair adminis- 
tration, is that any and all payments made in good faith and in the ordinary 
course of trade shall not be considered preferences. No section of the bankrupt 
act has given more trouble to the courts than section 57g, and on no other section 
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have the district and circuit courts been so radically divided in opinion. From 
Congress alone can relief be expected in settling all disputes on this section by 
expressing the intent and extent of its provisions in such clear, unmistakable 
language as to put it absolutely beyond the field of controversy." 

We concur in this. The Supreme Court decided Pirie v. Chicago 
Title and Trust Company, 182 U. S. 438, construing section 60a and 
its correlated section 57g, with a dissent of four justices, and even the 
majority did not undertake to do more than declare what Congress 
meant by these sections. The court did not express an opinion that 
the sections as construed by it were wise provisions for the business 
conditions of the country. In substance, it merely defined the words 
' ' transfer of property. ' ' Now if Congress did not mean what the 
Supreme Court says it did, it can so declare. If it did, it need say 
nothing. 

We do not see the wisdom of certain of the other suggested amend- 
ments. Certainly that one providing that a discharge may be denied 
or revoked if the bankrupt ' ' has become insolvent through gambling, 
dissipation or willful neglect ' ' arouses the suspicion that the resolutions 
were drafted by the "credit men" rather than by their counsel. 
Such an enactment would force the courts into a carnival of definition- 
run-mad, and would invest our rather dry bankruptcy reports with a 
color and pathos heretofore unknown outside of criminal cases. 



In our October number (ante p. 443), we published, in view of 
the widespread interest in the law of exclusive privileges by carriers, 
opinions by Judge Morris, of the Corporation Court of Charlottesville, 
Virginia, and by Mayor Smith, of Lynchburg, Virginia, touching the 
right of a railroad company to lease to one party the exclusive right 
to solicit beggage at a railroad station. These decisions were based 
upon N. & W. Ry. Co. v. Old Dominion Baggage Co., 97 Va. 89, 
in which exclusive privileges were permitted in so far as they did not 
interfere with the public convenience. 

The Supreme Court of Rhode Island in the case of New York &c. R. 
R. Co. v. Boric, reported in 54 Central Law Journal, 27, has recently 
considered the same question in an action of trespass quare clausum 
fregit by a railroad company against a hackman for entering on its 
premises to solicit traffic. The court held that where a street ran 
through and under premises occupied by plaintiff" as a railway station, 
plaintiff claiming the fee in the street, subject only to the ordinary 
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easement of the public to pass and repass on foot and in vehicles, 
defendant had no right, against plaintiff's protest, to take up a stand 
as a hackman on such street within the line of plaintiff's premises. 
It was further held that the validity of an agreement by the company 
with a stranger to the suit, giving him exclusive privileges on the 
premises, could not be brought in issue by defendant. 

As to the last point, Blodgett, J., says: "If this were an action by 
or against such a grantee, a very different question might be presented 
than is presented by the case at bar." In support of the first ruling, 
are cited R. R. Co. v. Tripp, 147 Mass. 36, 9 Am. St. R. 661; 
Grimold v. Webb, 16 R. I. 649, 7 L. R. A. 302; R. R. Co. v. Brown, 
177 Mass. 65; Brown v. R. R. Co., 75 Hun. 359, affirmed in 151 
N. Y. 674; R. R. Co. v. Flynn, 74 Hun. 124; R. R. Co. v. 
Scovill, 71 Conn. 136; Fluker v. R. R. Co., 81 Ga. 461, 12 Am. St. 
R. 378, affirmed in Kales v. Cab Co., 107 Ga. 636, 46 L. R. A. 431. 

The Central Law Journal appends to its report of the Borh Case an 
instructive note, from which we make the following extract: 

"On the question propounded as the subject of this note, the authorities are 
very conflicting and cannot be said to be one that will be settled finally except by 
statute. It is one of those close questions of law of which there are two sides, on 
one of which popular opinion seems to be the stronger, and on the other the 
authority of the courts. The carrier's right to grant the exclusive use of its 
premises may be looked at from two aspects. That side of it presented in the 
principal case looks upon the carrier like it would upon any other owner of 
premises with legal right of excluding any one it sees fit except such as come on 
business connected with the company. From this view of the case a hackman or 
baggageman, although prohibited from taking a regular stand on the premises and 
soliciting business, may, nevertheless, on previous arrangement with a passenger, 
convey either to or from the station of the carrier, both the passenger and his 
baggage. This places the common carrier on the same footing as the individual, 
with the same rights over its property as the latter. The other aspect of the 
question, although possibly supported by a fewer number of the authorities, has 
not only the advantage of being supported by an overwhelming public opinion, 
but also by the soundest reasons of public policy. The common carrier does not 
stand in the same position as an individual in respect to its property. Both the 
carrier and its property, when used to carry on its business, is charged with public 
duties and responsibilities peculiar to itself which do not permit it to discriminate 
in any regard between those who desire to make use of its facilities. That the 
conveyance of the passenger and his baggage from the depot to his destination is 
a very necessary link in his transporation from place to place cannot be success- 
fully contradicted, and to permit a railroad to make this, one of the necessities of 
public travel, a monopoly, would permit it to do what the State itself has no right 
to do under the statutes now in force in nearly every State in the Union. If 
monopolies, especially in public utilities, are contrary to public policy, so also is 
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a contract by a common carrier, by which one, for a consideration, is granted the 
exclusive right to transport passengers or baggage from its depot to their local 
destination." 

The following cases are cited as opposed to the Boric Case: Indian- 
apolis Railway Co. v. Dohn (Ind.), 53 N. E. 937; Hedding v. Galla- 
gher (N. H.), 45 Atl. 96; Bus Co. v. Sootsma, 84 Mich. 194; Rail- 
way Co. v. Langlois, 9 Mont. 419; McConnellv. Pedigo, 92 Ky. 465; 
State v. Reid (Miss.), 24 South. 308. 



